STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 97- F-07

Dat e | ssued: Sept enber 23, 1997

Request ed by: Wayne P. Jones, Ransom County State’s Attorney

- QUESTI ONS PRESENTED -
l.

Whet her a regional planning council may create a separate nonprofit
corporation under N.D.C.C. ch. 10-24.

Whet her a regional planning council may transfer some or all of its
powers and duties to a nonprofit corporation.

Whet her a regional planning council may transfer funds or noney to a
nonprofit corporation.

- ATTORNEY GENERAL'S OPI NI ONS -
l.

It is my opinion that a regional planning council does not have
authority to create a separate nonprofit corporation under N. D.C. C
ch. 10-24.

It is nmy opinion that a regional planning council may not transfer
powers and duties involving judgnent and discretion, but otherw se
may contract wth a nonprofit ~corporation for the nonprofit
corporation to perform some of the regional council’s duties and
exercise sonme of its powers. It is ny further opinion that the
regi onal planning council remains responsible for the performance of
the transferred powers or duties.

It is my opinion that a regional planning council may only transfer
funds or noney to a nonprofit corporation pursuant to a public
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purpose in accordance with N.D.CC ch. 54-40.1 and Article X
Section 18 of the North Dakota Constitution.

- ANALYSES -
l.

The regi onal planning councils created under N.D.C.C. ch. 54-40.1 are
political subdivisions of the state created to further a statew de
policy by pronmoting planning activities for state and |ocal
governnental units. 1995 ND. Op. Att’y Gen. L-281 (Letter to Robert
W Peterson, Nov. 30). See Letter from Attorney General Allen I.
O son to Russell Staiger (July 28, 1978) (regional council is an
“agency” able to accept county contracts and receive county economc
devel opnent tax noney to perform county planning); Letter from Chief
Deputy Gerald W VandeWalle to Russell Staiger (March 11, 1976) (a
county contribution to a regional planning council 1is not a
prohibited contribution to a private person or corporation under
Article X, Section 18 of the North Dakota Constitution). See al so
1997 Senate Bill No. 2047 (Regional planning councils added to |ist
of political subdivisions subject to biannual audit). As a political
subdi vision created by state law, a regional developnent council
possesses only those powers expressly granted to it by the
Legislature or those powers necessarily inplied from the powers
expressly granted. See Ebach v. Ralston, 469 N.W2d 801 (N.D. 1991)
(cities); Anmerican Federation of State, County, and Minicipal
Enpl oyees Council Co. 95 v. dson, 338 NW2d 97 (N.D. 1983) (public
officials); Mrphy v. Swanson, 198 NW 116 (N. D. 1924) (counties);
1993 N.D. Op. Att'y Gen. L-175 (rural fire protection districts);
1996 N.D. Op. Att’'y Gen. L-205 (Letter to Gorder, Nov. 7) (job
devel opnent authority).

Before a political subdivision nmay act it nust have specific
authority to act in that subject area. “I'n defining a [political
subdi vision’s] powers, the rule of strict construction applies and
any doubt as to the existence or the extent of the powers nust be
resolved against the [political subdivision].” Roeders v. City of
Washburn, 298 N W2d 779, 782 (N D. 1980). After it has been
determ ned that a political subdivision has the particular power, the
rule of strict construction no |onger applies, and the nanner and
nmeans of exercising those powers, where not limted or specified by
the Legislature, are left to the discretion of the political
subdi vision. Haugland v. Cty of Bismarck, 429 N W2d 449, 453 (N. D
1988).
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The powers and duties of regional councils are set out in N.D C C
§ 54-40. 1- 04, which provides:

A regional council shall
1. Adopt agreements, rules, or procedures as may be

necessary to effectuate planning and devel opnent
in the region.

2. Coordi nate planning and devel opnent within the
region for all matters of regional concern as
determned by the regional council, including
| and use, social and econom c pl anni ng, economic
devel opnent, transportati on, heal t h,

environnental quality, water and sewerage, solid
waste, flood relief, parks and open spaces,
hospitals, and public buildings.

3. Participate wth other public agencies and
private organizations in regard to research for
pl anning activities relevant to the region.

4. For the purpose of coordination, work with state
depart nments, agenci es, and institutions in
reviewing and comenting on all plans and

federal aid applications as to their inpact on
t he region.

5. Devel op guidelines for the coordination of |and
use plans and ordi nances within the region.

6. Prepare a regional conprehensive plan and upon
the preparation of such a plan or any phase,
amendnent , revision, ext ensi on, addi tion
functional part, or part thereof, file such
pl an, phase, functi onal part, anendnent ,
revision, extension, addition, or part thereof
with the office, all 1local planning agencies

within the region, and other planning agencies
i n adj oi ni ng ar eas.

7. Devel op an annual budget for operations during a
fiscal year.

8. Receive and expend federal, state, and | ocal
funds, and contract for services with units of
general |ocal governnment and private individuals
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10.

11.

12.

13.

14.

The only enunerated power which could renotely be construed

support  of

a

and organi zations, consistent wth the scope and
obj ecti ves of pl anni ng and devel opnent
functions.

Upon availability of funds, hire an executive
di rector who nust be given full control over the
staff of the regional council. The executive
director shall act as a |liaison between the
regional council and the staff of the regiona

council and shall advise and assist the regiona

council in the selection of staff.

Provi de technical assistance for primary sector
busi ness devel opnent by |everaging |ocal funds

to assist in product developnent, product
testing, business plan devel opnment, feasibility
st udi es, gai ning patent protection, | ega

services, market strategy devel opnent, and ot her
needs to stinul ate business devel opnent .

Host business outreach forunms to stinulate
entrepreneurship and interchange with potenti al
investment and forums on other matters of
i nportance to the | ocal area.

Upon request, facilitate the financing of | ocal
econom ¢ devel opnent activities, such as
i nterest buydown programs and |ocal revolving
| oan fund prograns, w thout regard to the fisca
sour ce.

Act as a regional developnment corporation as
provided by the individual regional council's
byl aws.

Have authority to purchase, own, and nanage rea
property for the purpose of the business
i ncubator and regional council admnistrative
functions.

regi onal pl anning council having authority

in
to

i ncorporate a separate nonprofit corporation is the power to “[a]ct

as a regional

devel opnent

corporation as provided by the individua

regional council’s bylaws.” N.D.C.C. 8§ 54-40.1-04(13). However,
this power does not support the proposition that a regional planning
council may incorporate a nonprofit corporation.
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The incorporation of a separate nonprofit or for-profit corporation
is not nerely a manner and neans of exercising powers, but is instead
a power in and of itself to create a separate entity which has an
i ndependent identity. A corporation is |looked upon as a separate
legal entity from the individuals or corporations which incorporated
t he new corporation. Fami |y Center Drug Store, Inc. v. North Dakota
St. Bd. of Pharm, 181 N.W2d 738, 745 (N.D. 1970). “A corporation
is not in fact or in reality a person, but is created by statute and
the law treats it as though it were a person by the process of
fiction, or by regarding it as an artificial person distinct and

separate fromits individual stockholders.” Airvator, Inc. v. Turtle
Mountain Mg. Co., 329 N.W2d 596, 602 (N.D. 1983). The authority to
create a separate and distinct legal identity from oneself wth

l[imted liability for the actions of the corporation is one of the
maj or reasons for seeking incorporation. Fire Ass’n of Phil adel phia
v. Vantine Paint & dass Co., 133 N W2d 426, 430-431 (N.D. 1965).
Public policy indicates that governnents should be accountable to the
people and the power to incorporate a separate entity would weaken
that public policy.

The North Dakota Nonprofit Corporation Act indicates that one or nore
“persons” may incorporate a nonprofit corporation. N. D. C C
10- 24- 28. However, this statute does not constitute the specific
authority contenplated by the strict construction of a political
subdi vision’s powers under Roeders. A corporation acquires its
exi stence and authority to act from the state. Brend v. Done
Devel opnent, Ltd., 418 N.wW2d 610, 611 (N D. 1988), State v. J.P.
Lanb Land Co., 401 N.W2d 713, 717 (N.D. 1987). A corporation is a
creature of statute which cannot exist wthout consent of the
sovereign, and the power to create a corporation is an attribute of
sovereignty subject to conditions that the state nmay inpose. State
v. J.P. Lanb Land Co., 401 N.W2d at 717, Airvator, Inc. v. Turtle
Mountain Mg. Co., 329 N.W2d at 603. N.D.C.C. 8§ 10-24-28 neither
specifically grants nor necessarily inplies the authority of a
political subdivision to incorporate a non-profit corporation.

Further, where the Legislature has intended a political subdivision
to be able to charter a corporation, it has specifically granted that
authority. For exanple, the Children’s Services Coordinating
Commttee has specific authority to charter a public corporation to
i mpl ement certain prograns. N D.CC 8 54-56-04. See also 1993 N.D.
Op. Att’'y Gen. L-298 (letter to Myrdal, Cctober 20). Oher exanples
of legislatively created corporations include the Myron G Nel son
Fund, Inc., N.D.CC ch. 10-30.2; Technology Transfer, Inc., N.D C C
ch. 10-30.4; +the North Dakota Developnent Fund, Inc., NDCC
ch. 10-30.5; and the former North Dakota Future Fund, Inc. See 1994
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N.D. Op. Att’'y Cen. L-251 (letter to Dvirnak, Cctober 4), 1992 N D
Op. Att’'y Gen. 25. Conpare, Sande v. City of Grand Forks, 269 N W 2d
93 (N.D. 1978) (Statute grants city power to directly exercise urban
renewal powers or to create an agency to exercise urban renewal
powers) .

Therefore, it is my opinion that a regional planning council does not
have authority to create a separate nonprofit corporation under
N.D.C.C. ch. 10-24.

Al though a regional planning council nmay not create a separate
corporation, it may contract with a separate corporation to provide
services consistent with the scope and objectives of planning and
devel opnent functions. N.D.C.C. 8§ 54-40.1-04(8). Some of these
functions nmay include providing technical assi stance such as
assisting in product developnment and testing, plan devel opnent, or
feasibility studies; gaining patent protection, obtaining |ega
services or market strategy devel opnent; or neeting other needs which
will stinmulate business devel opnent. N.D.C.C. § 54-40.1-04(10).
These functions could enconpass the services of specialists whom it
woul d not be practicable for the regional planning council to enploy
directly.

A political subdivision nmay contract with a private party for the
performance of a duty which has been assigned to the politica
subdi vi si on where this does not contradict a |egislative prohibition.
Tayloe v. Gty of Wahpeton, 62 N.W2d 31 (N.D. 1953).

However, a public officer “may not delegate to an agent power to do
an act required by statute involving judgnment and discretion unless
aut horized by statute.” State v. Johnston, 113 N.W2d 309, 312 (lowa
1 962) . See also Nelms v. Cvil Serv. Commin, 220 N.W2d (Mnn.
| 974); School Dist. No. 3 v. Callahan, 297 N.W2d 407 (Ws. 194l);
1995 N.D. Op. Att’'y Gen. 12. Additionally, it has |ong been held by
the North Dakota Suprenme Court that “when a |egislative enactnent
prescri bes one node of exercising an express power or privilege, it
inplies an inhibition to exercise the given power in any other way.”
Divide County v. Baird, 22 NW 236, 241 (N.D. 1927). Because
N.D.C.C. 8§ 54-40.1-04 grants regional planning councils wth the
express power to “contract for services with units of general | ocal
government and private individuals and organi zati ons, consistent with
the scope and objectives of planning and devel opnent functions,” it
by inplication inhibits regional planning councils from acconplishing
their statutory duties by del egating discretionary authority to carry
out those duties to another entity. See Zueger v. Boehm 164 N W 2d
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90l, 906-07 (N.D. 1969) (The construction of a public highway nay be
performed by a private individual on a contract basis; however, the
construction work nust be done under the direction of the public
official having direct statutory charge of construction.)

Thus, in the absence of statutory authorization and by inplication of
a regional planning council’s express statutory authority to enter
into service contracts, it is my opinion that a regional planning
council may not delegate its discretionary responsibilities and
duties to another entity. See Letter from N cholas J. Spaeth to
Li eut enant Governor Lloyd Ordahl (May 29, 1990) (concluding that the
State I nvestnent Board | acked the authority to del egate discretionary
i nvestnment responsibilities to other governnmental entities).

The state and its political subdivisions have limted authority in
transferring funds or noney to private entities such as nonprofit
corporati ons. The anti-gift provision of the state constitution
provi des:

The state, any county or city my make interna
i nprovenents and may engage in any industry, enterprise or
busi ness, not pr ohi bi t ed by article XX of t he
constitution, but neither the state nor any politica
subdi vision thereof shall otherwise loan or give its
credit or nake donations to or in aid of any individual,
associ ation, or corporation except for reasonable support
of the poor, nor subscribe to or becone the owner of
capital stock in any association or corporation.

Article X, Section 18 of the North Dakota Constitution. A regiona

pl anning council is created by the state and consists of counties and
cities in a cooperative effort. Therefore, a regional planning
council is granted authority under this provision as a creation of

the state and an extension of counties and cities.

The power to make internal inprovenments or engage in any industry,
enterprise or business, not including liquor traffic, as provided in
the anti-gift provision, mnmust be used for a public purpose relating
to the pronotion of the public health, safety, norals, genera
wel fare, security, prosperity, and contentnent of the people within
the territorial boundaries of the particular political subdivision

Gipentrog v. Gty of Whpeton, 126 N W2d 230, 237 (N.D. 1964),
Ferch v. Housing Authority of Cass County, 59 N W2d 849, 856-857
(N.D. 1953). Public purposes include the pronotion of a general
busi ness district, Patterson v. Cty of Bismarck, 212 N W2d 374,
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387-389 (N.D. 1973) (special assessnment for provision of parking to
business district including building additional conmmercial rental
space to increase attractiveness of downtown conmmercial district for
consuners); Gipentrog, supra, (city issuing bonds for construction
of processing plant to inprove |ocal econony); Ferch, supra, (county
renoving sluns and creating sanitary | ow cost housing).

The purpose of the regional planning council is to pronote the public
interest. This purpose is stated in N.D.C.C. 8 54-40.1-01:

The legislative assenbly finds that the citizens of
the state have a fundanmental interest in the orderly
devel opnent of the state and its resources. This finding
recogni zes the fact that the nobility of the population
changes in economc forces, and governmental mandates
within and without the state present problens that cannot
al ways be nmet by individual counties or cities and that
| ocal government planning and devel opnent efforts can be
strengthened when aided by studies, pl anni ng, and
i npl ementati on of both a statew de and regi onal character

The | egislative assenbly further finds that the state
has a positive interest in the establishnent, preparation,
and mai ntenance of a long-term continuing, conprehensive
pl anni ng and devel opnent process for the physical, social,
and econom c devel opnment of the state and each of its
regions to serve as a guide for activities of state and
| ocal governnmental units.

It is the purpose of this chapter to establish a
consi stent, conprehensive statewi de policy for planning,
econom ¢ devel opnent, program operations, coordination,
and related cooperative activities of state and |ocal
governmental wunits and to enhance the ability of and
opportunity for | ocal governmental units to resolve issues
and problens transcending their individual boundaries. In
furtherance of this purpose, the legislative assenbly
finds that the governor is required to assure orderly and
har moni ous coordination of state and local plans and
prograns with federal, state, and regional planning and
pr ogr amm ng.

Article X, Section 18 of the North Dakota Constitution authorizes the
state and its political subdivisions “to engage directly in any
i ndustry, enterprises or business except the business of engaging in
the traffic of liquor, subject to the restrictions of the due process
cl ause of the Federal Constitution.” Gipentrog, 126 N.W2d at 237.
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This provision does not prohibit naking |oans, giving credit, or
maki ng donations in connection wth a political subdivision's
engaging in an industry, enterprise, or business, but these
activities must be in conjunction with engaging in a permssible
industry, enterprise or business, and not otherwise. |1d. at 237-238.

Therefore, it is ny opinion that a regional planning council my
transfer funds or noney to a nonprofit corporation only for a public
pur pose through an industry, business, or enterprise in which it is
engaged. See 1992 N.D. Op. Att’'y Cen. 57.

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.

Hei di Heit kanmp
ATTORNEY GENERAL

Assi st ed by: Edward E. Erickson
Assi stant Attorney General

David E. Cdinton
Assi stant Attorney General
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